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K State vs. Federal
Insurance Regulation

File this under the heading of facts most people don’t
know, or don’t think about much.

Almost the entire financial system of this country
suffered a meltdown recently, from which it is still
recovering. The federal government, who regulates
most of the various aspects of the financial services
industry, rushed in with rescues and bailouts that are
still much in the news.

There is one corner of the financial services industry
that has not been in the headlines; that’s the insur-
ance industry. It may be no small coincidence that
insurance is also the only major part of the financial
services industry that is regulated by the states, not
by the feds. Each state maintains it’s own insurance
department to oversee and regulate insurance compa-
nies domiciled within it’s borders.

AIG continues to receive publicity, but its worth
remembering that the parts of AIG that failed and had
to be bailed out were not the state regulated insurance
companies. Insulated from the problems at the parent
company by the need to answer to authorities in their
states of domicile, the various state regulated AIG
insurance companies continued with business as usual
throughout the uproar. They have been affected by the
problems at AIG corporate, but the largest effect has
been reputational, not financial; the once proud name
of AIG may now be mud, but to this day the AIG
insurance companies have maintained their financial
strength rating from A.M. Best at “Excellent”.
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There are proposals outstanding as part of the currenﬁ
debate over financial services industry regulatory
reform for the federal government to assume respon-
sibility for oversight of the insurance industry. If you
believe that the feds have done such a wonderful job
regulating financial services in the past, or if you
think that, lesson learned, they’ll do so much better
in the future, then you might support federal regula-
tion of insurance.

The states disagree. States believe they have a right
to be proud of their performance over the past two
years (and many decades) of insurance company
regulation, and that recent history validates the effec-
tiveness and success of their efforts. There have been
no major failures of state regulated insurance com-
panies attributable to, or contributing to, the nation’s
financial crisis, and no bailouts were needed.

Like so much else these days this is a continuing
saga; stay tuned for developments. Insurance buy-
ers have enjoyed decades of stability and certainty

in dealing with responsible, well regulated insurance
companies, and have watched the development of
many new entrants to the insurance industry bringing
new ideas and competition. Based on the facts, its
hard to see how federal regulation of insurance can
offer any significant improvement over what might
be achieved within the current system.

The New ADA

With everything else going on in Washington lately,
many people might have missed the fact that the
Americans with Disabilities Act Amendments Act of
2008 (ADAAA) went into effect on Jan. 1, 2009. j




616 ADAAA changes the way individuals may claim
disability under the ADA in several significant ways.
The intent was to reverse recent U.S. Supreme Court
decisions that had defined covered disabilities more
narrowly than many of the ADA’s original proponents
had intended. The new law explicitly states it is “in
favor of broad coverage of individuals under this
Act” and that a finding of disability under the new
law should not require “extensive analysis”.

The ADA requires employers to provide reasonable
accommodation for disabled workers. The new law
now defines a person as disabled if he or she 1) has
a qualifying physical or mental impairment that 2)
“substantially limits” 3) a “major life activity”; or 4)
has a record of such an impairment; or “is regarded”
as having such an impairment.

The definition of “major life activity” has been
broadened, adding several new activities to the list of
activities covered by the statute. Specifically added
were sleeping, concentrating, thinking and commu-
nicating, as well as “the operation of major bodily
functions”, but the list is non-exhaustive, and broader
interpretation is possible. The act also states that an
impairment only needs to limit one major life activ-
ity in order to constitute a disability.

Also new, the ADAAA does not allow “mitigating
measures”, such as medications, prosthetics, correc-
tive surgery, hearing aids and mobility devices, to
be considered in determining whether an individual
is disabled; impairments are to be evaluated in their
unmitigated state. The only exception to this is eye-
glasses. The new law also expands ADA protections
to individuals with episodic impairments or condi-
tions in remission, if the impairment would substan-
tially limit a major life activity in its active state.

The Act also broadens what it means to be “regarded
as” disabled in order to receive protection under the
ADA. In the past an individual was protected if the
employer regarded the person as having a mental
or physical impairment that substantially limited a
major life activity. Now, employees will meet the
“regarded as” standard merely by showing that their
employer perceived them as having a mental or
physical impairment, even if that impairment is not
Ql actual disability under the ADA. Excluded from

the “regarded as” definition of “disability,” however,\
are “minor and transitory impairments”, defined as
those with an actual or expected duration of less than
six months. Still unclear is how a major impairment
with a duration of less than six months or, conversely,

a minor impairment lasting more than six months will
be treated under this definition.

There is one part of the legislation that is favorable to
employers. It clarifies that there is no duty to provide
reasonable accommodations to individuals who are
ADA protected under only the “regarded as” defini-
tion of disability, but are not actually disabled. And
an individual without a disability cannot pursue a
claim for reverse discrimination (on the basis of not
having a disability).

Impact on Employers

The EEOC is in the process of drafting new rules

to comport with the ADAAA’s new, broader view.
As expected, under the draft regulations proposed
on September 23", many more individuals will now
meet the definition of “disabled”. The inevitable
result of all this will be more lawsuits. Prior case
law is now largely useless; the ADAAA’s broader
reach will result in many individuals not previously
covered now being classed as individuals with dis-
abilities.

Employers will need to change their approach to
medical conditions in the workplace, and recognize
that many common illnesses and impairments will
now be ADA covered disabilities. This broader uni-
verse of covered individuals will, in turn, shift much
of the focus to whether an individual with an ADA
recognized physical or mental condition is otherwise
qualified to perform essential job functions, with or
without reasonable accommodation.

Most Employment Practices Liability policies will
cover ADA type claims. If, as one might reasonably
expect, the plaintiff’s bar jumps on this and there is

an increasing frequency of claims under these new
rules, underwriters will start looking more closely to
see if employers have reviewed and updated their job
descriptions, job qualification standards, and reason-
able accommodation procedures to ensure that they

are current, and defensible under the new ADA. As /




ﬁvith any EPL risk, the goal is to avoid ADA cases
altogether, or failing that to at least be in a position to
defend and win those that cannot be avoided.

Need for Higher Uninsured
Motorists Limits

The economy may be showing some small signs of
life, but unemployment is still high, and even folks
whose jobs are secure are tending to pinch pennies.
One consequence of these conditions is more drivers
on the road who are not carrying proper auto insur-
ance.

The insurance industry keeps an eye on this sort of
statistic. Their most recent survey showed that in the
five states with the highest percentage of uninsured
drivers, a quarter (that’s right, 25%) of all drivers

on the road were not insured. This is not limited to
smaller or less populous states; California was one
of the top five. At the other end of the scale, the five
states with the fewest uninsured motorists still aver-
aged six percent uninsured, one of every sixteen cars
on the road.

Not insured means no insurance, at all. Not included
in these statistics are drivers who might only carry
low or even just minimum mandatory limits of insur-
ance as required by each state. Required per person
limits range from a high of only $50,000 (in just

two states), to as little as $10,000 (three states) or
$15,000 (nine). Most are in the $20-25,000 range.

These are pretty scary numbers. A Florida driver
would count as properly insured with just a $10,000
limit per person for bodily injury, even though that
entire amount could be used up in the first hours of
medical care after just a moderately severe accident.

You cannot rely on other drivers on the road to be
properly insured. The way to protect yourself is with
the uninsured/underinsured motorists section of your
business or personal auto policy. This is where you
can buy protection that either 1) steps in when the
other driver who causes your accident is not insured,
or 2) supplements inadequate limits of insurance for
those underinsured drivers who carry minimum or
low limits.

The beauty of this coverage is that you can decide
how much insurance you would like other drivers to
carry, and then build it into your own policy. Sure,
you are paying for it, but this coverage is still inex-
pensive, especially when you consider the number of
uninsured or underinsured drivers on the road. This is
not protection you should skimp on.

Doubts about Mandatory
Health Insurance

Some industry observers have tied the facts discussed
just above to an interesting observation about some
of the mandates being discussed in the current debate
on health insurance reform.

One feature that seems to be included in some form
or another in all the options under discussion is some
form of mandate requiring folks to buy health insur-
ance. Some costs might be subsidized depending on
income, but everybody will have to have it, at some
cost to themselves.

This is not unlike the mandates that have long ex-
isted in most all states requiring all drivers to carry
auto insurance. After decades of such requirements,
and after many states have implemented coordination
between insurance companies and their motor vehi-
cle departments to enforce compliance, we still have
problems with compliance as described earlier.

So...if we can’t get all drivers to carry auto insur-
ance, or carry enough of it...how much more suc-
cessful can we expect to be enforcing requirements
that everybody have health insurance?

MSA'’s Are Increasing WC Costs

Over the past year Medicare has stepped up efforts
to make sure parties to workers compensation settle-
ments properly fund for future medical liabilities.
Medicare secondary payer laws going back to 1995
have prevented Medicare from being the primary
payer for future medical expenses arising from work-
place injuries, but until very recently enforcement
was spotty. That’s now changed.
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@mployers (or their insurance companies) are obliged Centers for Medicare & Medicaid Services (CMS). A\

to fund future expenses so that work injury related CMS examiner reviews each case and assigns a dol-
medical expenses won’t be passed on to Medicare lar value for future medical costs. This amount, the
once an employee reaches retirement age. These po-  MSA, is added to the settlement amount for the case

tential future medical expenses are financed through  and paid to the claimant, or their attorney. Anecdotal
Medicare set-aside (MSA) arrangements. Set-asides  evidence is beginning to emerge that CMS tends to be

are required where workers comp claimants are eli- conservative (i.e., high) in the values it assigns for fu-
gible for Medicare, nearing retirement age, or qualify  ture medical payments. This fits into the current nar-
for a Social Security disability insurance program. rative on health care; the government is seeking ways

to show savings in Medicare costs, and this is one.
Workers compensation rules in some states do not al-
low the medical part of a claim to ever close; injured  This approach has pitfalls for both the injured worker
employees can always go back to the employer or in-  and the employer. Employees may regard this addi-
surance company for payment of future medical bills  tional money as a windfall, but should the day come
attributable to a work injury. Estimated costs for this  in the future when they incur medical costs related to
were always included in claim values, so employers  a past work injury that CMS says they were already

in these states should see no additional cost impact paid for through an MSA, Medicare will not pay. If
from Medicare’s new aggressiveness. For all other the employee meanwhile has long since spent that
states (the majority), you, or your insurance com- money, they are out of luck, with no recourse to ei-

pany, will now be seeing an additional amount added ther Medicare or the employer.
to the settlement value of claims to fund MSAs.

How much additional? There’s the rub; estimating For employers, the cost of settling workers compen-
reserves for long-term medical claims is far from an  sation claims has become more expensive. Industry
exact science. observers are reporting that the cost of a claim requir-

ing an MSA can increase by as much as 20%. Higher
When a case is close to settling your adjuster submits  claim costs obviously means higher workers compen-
the medical information to a regional office of the sation premiums.

Commercial Surety / Bonding

Forrest Sherer Insurance prides itself on its ability to assist our clients with Bonding and Surety Credit needs.
The highly specialized area of Bonding, Financial Guarantees and Credit Prequalification requires unique
expertise to assist businesses through the credit process requirements. That expertise comes from years of
experience, as well as our association with such groups as the Associated General Contractors (AGC),Indiana
Construction Association (ICA), and the Contractors Financial Management Association (CFMA).

Access to the marketplace, and the right underwriter for your situation, is critical to our ability to assist you.
Our surety underwriters include the Travelers, Zurich, CNA, Merchants Bonding Co., Great American, West
Bend, Liberty Mutual, and more.

The mostcommon areas where needs arise for Bonding and Surety Credit are License and Permit Compliance
Bonds, Construction Performance/Payment bonds, Financial Guarantee Bonds, Tax Guarantee, and Utility
Deposit Bonds. Please contact our Bond Department staff for guidance and assistance. We welcome the
opportunity to talk with you.

Bart Douglas Debbie Craig
Vice President — Bond/Surety Bond/Surety Account Manager
bdouglas@fsiinsurance.com dcraig@fsiinsurance.com

812-232-0441
www.forrestsherer.com

The information, suggestions and techniques contained in this newsletter are believed to be accurate but are offered as information only. This firm makes
K no warranty of any kind, whether expressed or implied, as to the accuracy of the information or its fitness for a particular purpose. j




